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This is the third edition of an overview of – what now amounts to twenty years of – practice
relating to – so-called – summary arbitral proceedings (arbitraal kort geding) under the
Arbitration Rules of the Netherlands Arbitration Institute ("Summary Proceedings" and the
"NAI Rules"). This facility under the NAI Rules applies, automatically and subject to optout, if proceedings are seated in the Netherlands.
We refer, primarily, to provisions in the 2010 and 2015 NAI Rules (the “2010 NAI Rules”
and the “2015 NAI Rules”) and the Dutch Arbitration Act that came into force on 1 January
2015 (the “Dutch Arbitration Act”). The Dutch Arbitration Act is included in Book 4 of the
Dutch Code of Civil Procedure ("DCCP"). Although there have been changes to this
regulatory framework, the fundamentals of Summary Proceedings under the NAI Rules have
been constant since the introduction of this facility in 1998.
We present our findings on the basis of a full review of awards rendered in NAI Summary
Proceedings from 1998 up to the end of 2018. We also share some insights based on
empirical data and literature on Summary Proceedings. Earlier versions of this report
covered findings on the periods 1998-2012 and 1998-2016 and were published in 2013 and
2018, respectively. Please note that all figures presented are rounded.
The structure of this document is as follows. Subsequent to an executive summary, in § 1,
we provide an introduction on the status and scope of Summary Proceedings (in § 2). In the
following § 3, we describe the trends that follow from the cases from 1998 through 2018. In
§ 4, we make some observations on the period 2013-2018 and capture the essentials of a
selection of some recent awards in order to provide an impression of the sort of disputes
that are dealt with in these proceedings. Finally, we include references to the literature and
information on our professional background in § 5 and § 6.
1

EXECUTIVE SUMMARY

Summary Proceedings are used by both Dutch and non-Dutch parties to resolve disputes
in a variety of sectors. The relief sought and granted varies considerably and can be quite
definitive and far-reaching in nature, certainly by international standards (as they appear
from, notably, the ICC’s Report on Emergency Proceedings of 2019).1
Summary Proceedings also provide in speedy dispute resolution: 70% of the awards were
rendered within 2 months (counting from the submission of a request for summary
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https://iccwbo.org/publication/emergency-arbitrator-proceedings-icc-arbitration-and-adrcommission-report/
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arbitration). Tribunals generally accept competence and are not easily persuaded that the
matter is not urgent enough or too complex to handle in Summary Proceedings.
In the 2010-2012 timeframe, a significant drop in issued arbitral awards occurred. During
that period, only 8 awards were issued in a total of 30 Summary Proceedings that were
initiated in that period. For no apparent reason this trend reversed in the 2013-2016
timeframe, in which 16 awards were issued in 37 Summary Proceedings. This trend
continued in 2017-2018 with 17 awards out 27 proceedings (not counting three settlement
awards, which would have raised the percentage of initiated Summary Proceedings that
result in awards to 74%).
There is considerable support for Summary Proceedings and the binding nature of awards
rendered in such proceedings, which is supported by the outcome of empirical research
conducted in the Dutch market regarding arbitral procedure in 2018. About 80% of the
respondents responded positively to both Summary Proceedings and the binding nature of
the resulting awards. The research has been published in relevant parts in the NAI's
anniversary publication of 2019.2
2

INTRODUCTION – THE STATUS AND SCOPE OF SUMMARY PROCEEDINGS

The NAI has provided for Summary Proceedings in Dutch seated proceedings since 1998.
The provisions on Summary Proceedings are (currently) set out in Articles 35 and 36 of
(section 4A) of the 2015 NAI Rules (formerly Articles 37 and 42a-o in the 2010 NAI Rules).
According to Article 35(2) of the 2015 NAI Rules (formerly Article 37 of the 2010 NAI Rules),
Summary Proceedings may be conducted prior to and pending arbitral proceedings on the
merits. The latter option is not utilised often, probably because tribunals that deal with
proceedings on the merits are empowered under the NAI Rules to grant considerable interim
relief.
In the period from 1998 through 2018, a total of 145 arbitral awards have been rendered in
271 arbitral summary proceedings. Of these 145 awards, 10 cases concern an award that
reflect that parties reached a settlement. Consequently, the NAI has the longest track record
in summary arbitral proceedings (and proceedings comparable thereto) when compared to
other institutions such as the SCC, the SIAC and, more recently, the LCIA and the ICC.
Importantly, Summary Proceedings initiated prior to proceedings on the merits are
independent (i.e. self-standing) proceedings. Although from a formal perspective they do
2

C.J.M. Klaassen, G.J. Meijer and C.L. Schleijpen, Going Dutch: ADR in Nederland, in het bijzonder
bij het NAI, Kluwer (2019), pp. 495-528.
3

not prejudice proceedings on the merits, the outcome can be a binding and enforceable
arbitral award and the parties are not under an obligation to initiate proceedings on the
merits. This is quite a unique feature of the NAI’s Summary Proceedings, when compared
to most (if not all) summary or emergency arbitral proceedings.
Article 36 of the 2015 NAI Rules provides specific rules for the conduct of Summary
Proceedings. Various subsections of Article 36 provide for the equal application of a range
of standard provisions of the NAI Rules that apply to proceedings on the merits. The
standard procedure for Summary Proceedings is as follows.
Summary Proceedings commence upon receipt of the submission of a request for Summary
Proceedings by the administrator of the NAI (Article 36(2)), a copy of which the claimant(s)
shall immediately provide to the respondent(s) (Article 36(3)).
Upon receipt of the request, the administrator appoints an arbitral tribunal – consisting of a
sole arbitrator – as soon as possible (Article 36(4)). According to our information, the
administrator strives to secure such appointment within 24 hours following receipt of the
request. Any method of appointment of the arbitrator or arbitrators agreed between the
parties in the arbitration agreement shall not be applicable, unless the parties have agreed
on methods of appointment specifically applicable to Summary Proceedings (Article 36(4)).
The same goes for the requested qualifications of possible arbitrators: if parties have agreed
on any specific qualifications, these will be disregarded, save for agreements that explicitly
provide that these qualifications shall (also) apply to Summary Proceedings. The NAI Rules
further provide, in contrast to proceedings on the merits, that a person cannot be precluded
from appointment as arbitrator in a summary arbitral proceeding based on nationality (Article
36(4)). Standard provisions on impartiality, independence and replacement of arbitrators
also apply to Summary Proceedings.
We note that the Dutch court's practice on summary proceedings informs arbitrators and
parties in Summary Proceedings. In part, this follows from a cross-reference to Article 254
DCCP in Article 1043b(3) DCCP. This Article 254 DCCP provides for the framework and
limits to summary proceedings in the state courts, on which ample case-law is available.
We also see this reflected in the reviewed awards.
It follows from the reference to Article 254 DCCP, and the application of this provision in
practice in Summary Proceedings that we have observed, that arbitral tribunals (like regular
courts) will determine whether or not parties indeed have an urgent interest to obtain the
relief sought and decide whether or not the dispute is admissible in Summary Proceedings.
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This assessment is typically amalgamated in a general balancing of interests between the
parties.
Subsequently, arbitral tribunals will have to further balance the parties' interests in order to
determine whether the relief requested in Summary Proceedings should be granted. Such
balancing of interests implies an assessment of, notably and again, the urgency in the sense
that proceedings on the merits cannot be awaited, perceived strength of the merits of the
case, chances of claims in proceedings on the merits and third party interests (see TvA
2011, 59 with reference to the literature in § 55 thereof). In so far as claims for payment of
sums due (geldvorderingen) are concerned, the arbitral tribunal should also consider and
weigh the risk of failure to repay or make amends (restitutierisico) (see TvA 2011, 17). In
making these determinations, claims and potential counterclaims are in principle treated
separately.
As noted, the NAI Rules – unlike many other arbitration rules – do not demand parties to
commence proceedings on the merits subsequent to Summary Proceedings. In addition,
the NAI Rules also provide that, upon unanimous request by the parties, the arbitral tribunal
dealing with Summary Proceedings may render an award on the merits (Article 35(6) NAI
Rules).
Importantly, and quite uniquely in terms of its legislative basis, Summary Proceedings may
be initiated prior to proceedings on the merits, pending proceedings on the merits or,
sporadically, subsequent to the finalisation of such proceedings. In all such cases, these
proceedings can result in an enforceable arbitral award. This is provided, explicitly, in Article
1043b(4) DCCP: "Unless the arbitral tribunal determines otherwise, a decision by the arbitral
tribunal on the request to grant provisional relief shall constitute an arbitral award to which
the provisions of Sections Three to Five of this Title [i.e. provisions applicable to awards on
the merits, including with respect to recognition and enforcement] shall be applicable."
In this sense, the Summary Proceedings under the NAI Rules may be contrasted with the
2017 SCC Rules (Appendix 2), the PRIME Finance Rules of 2016 (Article 26a) and 2017
ICC Rules (Appendix 5), which do not provide for enforceability of an award in the same
sense. However, the NAI’s Summary Proceedings are, on this measure, comparable to the
SIAC Rules of 2016 (Schedule 1, paragraph 8). In addition, Article 26b(4) of the PRIME
Finance Rules of 2016 contains a provision that is similar to the NAI Rules in that it also
refers to Article 1043b DCCP. The HKIAC Rules of 2013 (Schedule 4, paragraph 16 and
Article 23.3 of these rules) also provide for awards to be issued in case emergency relief is
granted. However, the HKIAC rules are explicit on the temporal nature of such an award.

5

Regarding the enforceability of awards rendered in Summary Proceedings we note the
following. Enforcement in the Netherlands is not controversial and can be based on Article
1043b DCCP (and, if still applicable, Article 1051 of the former DCCP). Enforcement outside
the Netherlands is not unknown and may be challenged by reference to the "finality"
requirement under the New York Convention, albeit that this is not a very tried and tested
argument and albeit that we do know of unpublished but noted instances in which arbitral
awards rendered in Summary Proceedings have been enforced outside the Netherlands.
By reference to the legislative history of the New York Convention, the Dutch practice and
Article 1043b DCCP, much can be said in favour of enforceability outside the Netherlands
(see further publications by Kröll and Schellaars in TvA 2012 and 2013 and District Court
Amsterdam, 12 January 2017, ECLI:NL:RBAMS:2017:282). At any rate, the weight of an
arbitral award is surely higher than that of an order or other measure. Indeed, in its recent
report of April 2019, the ICC Task Force on Emergency Arbitration concluded that in most
jurisdictions, enforceability of orders is unsettled, noting that the characterisation of order
or award as such is decisive. The key point seems to be the provisional nature of interim
measures. This ICC Task Force does note that, in practice, parties seem to comply
voluntarily with decisions issued by emergency arbitrators.
3

TRENDS THAT FOLLOW FROM THE CASES FROM 1998 THROUGH 2018

An analysis of the NAI awards rendered in Summary Proceedings shows that these
proceedings are also used to resolve high value disputes in a variety of sectors. Claims for
payment and claims for specific performance are often raised. Procedural and factual
complexity is, by and large, not a reason for arbitrators to reject a case, and complex matters
are handled relatively swiftly. Penal sums to secure enforcement of the award rendered are
often imposed.
As most of the major international arbitration institutes have now included a form of
summary proceedings or emergency relief in their rules, these sort of proceedings are now
well recognised in (international) commercial arbitration (as may be exemplified by the
increase in the number of registered ICC Emergency Arbitrator and ICC Expedited
Arbitration cases and the publicity this has generated).
We noted that the NAI Rules provide for Summary Proceedings since 1998. The chart below
demonstrates that, from the very start, parties have made use of this facility - with a notable
increase in the periods 2001-2002 and 2005-2009. The chart, below, also indicates how
these numbers compare to the (limited) number of awards that include a settlement between
the parties in the context of Summary Proceedings, which were also included in our review,
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as well as the total number of Summary Proceedings that have been filed and registered
with the NAI since 1998. We derive the latter number (primarily) from the NAI's annual
reports (which are published on the NAI’s website as from 2014).3

Chart 1 – Number of summary arbitral awards and settlement awards compared to registered Summary
Proceedings per year

Cases that have not resulted in an award (including a settlement award) have not been
reviewed (as we have only reviewed awards). As parties also initiate Summary Proceedings
to exert pressure to adhere to an agreement or to refrain from certain actions or to speed
up settlement negotiations, a fair share of initiated proceedings are withdrawn before an
award is rendered. These cases are not discussed in this paper.
In the next chart, below, we compare the number of Summary Proceedings to the number
of NAI proceedings on the merits. The incidence of Summary Proceedings remains quite
modest. We do not have a clear explanation for the low water mark in 2004.

3

https://www.nai-nl.org/en/nai/statistics/
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Chart 2 – NAI summary proceedings and proceedings on the merits

3.1

Parties involved

In 35% of the awards reviewed at least one or more non-Dutch parties are involved. Of that
35%, 6% concerns multi-party disputes in which the majority of the parties involved are nonDutch and in 8% of the cases, all parties involved are non-Dutch parties. In 28 of the 145
cases, the non-Dutch party initiated the Summary Proceedings. There is thus considerable
international usage of these proceedings.

Chart 3 – Non-Dutch party involvement
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International acceptance and usage is further notable from sources listed in § 5 below.
Natural persons (i.e. non-corporate entities) have been involved in 27% of the cases, which
in two cases concerned non-Dutch natural persons. In a significant number of the cases,
the natural person is a shareholder, board member, partner or employee of one of the
entities that is also a party to the proceedings. This can be explained through the fact that
contracts related to professional partnerships and joint ventures regularly include an NAI
arbitration clause that provides for Dutch seated arbitral proceedings.
3.2

Competence

The review shows that in over half of the decided cases (55%) the competence of the
arbitrator is not disputed by respondents. In this context, we refer to both defences
pertaining to the arbitration clause and formal requirements and thresholds for initiating
Summary Proceedings. The latter follow from Article 254 DCCP and include urgency,
complexity of the case and the nature of the requested relief or interim measure. In recent
years, these formal requirements tend to be combined in a general test regarding the
balancing of the interest of the parties.
Challenges to the tribunal's competence are not accepted often (in whole or in part).

Chart 4 – Competence

3.3

Complexity and proceedings on the merits

As indicated above, cases in Summary Proceedings can involve a high degree of factual
complexity and a wide variety of claims (see also § 4.3, below).
9

Although the NAI Rules explicitly provide that complexity may be a reason for an arbitral
tribunal to decline to deal with a dispute in Summary Proceedings and consequently refer
the parties to proceedings on the merits, such finding is rarely made. We consider this to be
one of the most important insights gained from our research.
In just under half of the cases reviewed, proceedings on the merits were initiated
subsequent to the Summary Proceedings. In total, 103 out of 271 cases (43%) advanced to
this stage. This may seem remarkable, given that parties are not obliged to commence
proceedings on the merits subsequent to Summary Proceedings and also because the
awards rendered in Summary Proceedings are, in principle, enforceable (see also § 2
above). The statistics are as follows:

Chart 5 – Proceedings on the merits after filing for Summary Proceedings

3.4

Type of claims made

In our view, there may be various reasons for parties to commence proceedings on the
merits subsequent to Summary Proceedings. For instance, parties can initiate proceedings
on the merits where the tribunal that deals with the Summary Proceedings has rejected – in
full or in part – the relief sought based on the lack of urgency, perceived complexity, or
where particular claims (such as complex damages or declaratory relief) could not be
brought in summary proceedings. Also, in some cases, parties had already initiated
proceedings on the merits prior to commencing or concluding Summary Proceedings.
We conclude that the (primary) claims in Summary Proceedings reflect the practice in such
proceedings in the Dutch state courts. Apart from classic measures aimed at the
10

preservation of rights or the payment of an advance of damages, we note the following
examples of claims that have been made successfully:
•

specific performance;

•

payment of monetary sums;

•

the lifting of an attachment;

•

enforcement of an obligation to enter into an agreement;

•

actions to halt infringement of competition clauses and rights, including intellectual
property rights;

•

enforcement of a right of inspection of, access to or handing over of documents;

•

an injunction to exercise shareholder rights;

•

nullification of a decision to terminate an agreement; and

•

the provision that an award in summary proceedings will come instead of a formal deed
to deliver and transfer claims by a party under a SPA (TvA 2011, 36).

Indeed, even more innovative and/or far-reaching claims have been made. These are not
representative of general practice and include the suspension of share trading and blocking
the transfer of shares (see also Van der Bend et al in § 5 below, p. 193).
In about half of the cases, either party has also requested the arbitrator to impose periodic
penalty payments in case the counterparty fails to comply with the relief granted. In a
significant number of cases, such penal sums are applied, be it in full or in a reduced form.
We have seen examples of quite significant penal sums of EUR 2.5 million per breach or
EUR 1 million per day with a maximum of EUR 100 million.
3.5

Value of claims made

The monetary value of claims made varies considerably. We have captured this in a chart
below that depicts the combined value of claims and counterclaims. In 26% of the cases,
the value of claims amounts to at least EUR 1 million. In some 43% of the awards reviewed,
the claims made are of an undefined monetary value. This includes a significant number of
cases where it is apparent that the stakes are considerable.
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Chart 6 – Value of claims

3.6

Success and Failure

In 65% of the awards rendered, the relief sought by the claimant is granted in whole or in
part. In a further 7% of the awards rendered, the outcome qualifies as an award on agreed
terms (schikkingsvonnis). In the remaining part of the cases, the claimant's relief sought is
denied.

Chart 7 – Claimant's claims awarded

The picture with respect to counterclaims is different. Counterclaims were made in 44 of the
cases and were successful in 11 of these 44 cases.
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3.7

Length of the proceedings

Although intervening events, such as a relatively frequent temporal stay of proceedings,
prevent firm conclusions regarding the length of arbitral proceedings, the statistics are
impressive.
The (vast) majority of cases in which an award was rendered (70%) are concluded by an
arbitral award within 8 weeks following the issuance of a notice of arbitration. In 27% of all
cases reviewed, an award is even issued within 4 weeks following the commencement of
the proceedings.
In 3% of the cases, the timelines shift considerably and an award was rendered over 6
months after the initiation of Summary Proceedings. These, however, are exceptions to the
rule and often result from a suspension of proceedings upon a joint request by the parties
(e.g. in case of settlement discussions).

Chart 8 – Length of proceedings

3.8

Decision-making standard

As for the decision-making standard, section 1 of Article 42 of the NAI Rules 2015 provides
that the arbitral tribunal shall decide in accordance with the rules of law. Upon party
agreement, a tribunal may be authorised to decide as amiable compositeur (also referred
to as ex aequo et bono – per Article 42(3) NAI Rules 2015).
13

Although the rules of law were already the default decision-making standard for international
arbitrations under the 2010 NAI Rules (Article 45(2)), in domestic arbitrations under the
2010 NAI Rules the default standard was the opposite: amiable compositeur. At the time,
this was in line with the Dutch Arbitration Act and Dutch practice. The change in the NAI
Rules, in 2015, coincided with the change in the Dutch Arbitration Act on this point (Articles
1054(1) and (3) DCCP). Consequently, the rules of law now are the default decision-making
standard.
Our review of 145 Summary Proceedings that resulted in an award between 1998 and 2018,
shows a relatively even split between the two decision-making standards. In 70 cases, the
tribunal decided in accordance with the rules of law. The 25 awards rendered in Summary
Proceedings since the NAI Rules changed 1 January 2015 unsurprisingly – given the
legislative change described above – show a marked change. In the period 2015-2018, the
tribunal decided in accordance with the rules of law in 19 cases. In only 4 cases did the
tribunal rule as amiable compositeur. In one award, the decision-making standard was not
included.
4

OBSERVATIONS ON THE PERIOD 2013-2018 AND SELECTION OF AWARDS

In this § 4, we review trends on the basis of awards rendered in Summary Proceedings from
2013 through 2018. The aim is to give an impression of the type of disputes dealt with in
Summary Proceedings and to describe trends, to the extent possible.
The years 2017 and 2018 showed an increase in issued arbitral awards in Summary
Proceedings (9 in 2017 and 8 in 2018, compared to an average of 4 per year in the period
2013-2016). Considering that there were also three settlement awards in these two years,
this means that out of the total of 27 Summary Proceedings that were registered in that
period, only about a quarter ended prior to the issuance of an arbitral award. This marks a
considerable change to the preceding period of 2013-2016, where well over half the cases
concluded without the issuance of an award. Combined with the increase in the number of
Summary Proceedings in 2017-2018 compared to 2010-2016, this may indicate that parties
are now primarily using Summary Proceedings to obtain speedy resolution of a dispute,
instead of only putting pressure or force a hand in negotiations.
As we did in the previous iterations of the publication, we will now present some illustrations
of cases dealt with in Summary Proceedings which reflect pertinent decisions taken in
decided cases but contain significant edits to the facts, identity of the parties and some
circumstances in order to make them unrelated to actual cases. In this sense, these
examples are illustrations – not precedents:
14

1.

The first matter relates to a dispute on the release of amounts held in escrow, which

were held pursuant to an earn-out arrangement. The parties to this dispute are two Asian
individuals and a Dutch private company with limited liability. The total amount in dispute is
not determinable from the award but a penal sum of EUR 25,000 per day was requested,
granted and maximised at EUR 1 million to ensure compliance with the obligation to secure
release of the funds held in escrow and pay damages including interest. Respondent filed
a conditional counterclaim providing that in case claimants' claims would be granted, the
funds would remain in escrow until an award on the merits would be rendered. Respondent
furthermore requested mitigation of the statutory interest due. Both counterclaims were
dismissed. Respondent also disputed, unsuccessfully, the competence of the arbitral
tribunal by arguing that (i) the arbitration agreement failed to make specific reference to
Summary Proceedings and (ii) the case was not suited to be resolved through Summary
Proceedings. The award was rendered within 10 weeks of the commencement of the
Summary Proceedings. This award is (partially) published in TvA 2012, 21.
2.

The second dispute involved an exit arrangement pertaining to an international

partnership between a Greek natural person and a large number of Dutch and Canadian
parties (again including natural persons). The amount at stake was relatively low (under
EUR 500,000). Claimant requested payment of certain sums including interest, no
counterclaims were submitted. Following respondents' defence, the claims made were
dismissed for lack of urgency. This is one of the formal requirements for a case in Summary
Proceedings to be heard (Articles 1051 and 254 DCCP), but it is not often invoked
successfully. The award was rendered a little over 16 weeks after the proceedings were
commenced.
3.

The third matter relates to a dispute between four French natural persons regarding

real estate. The total value of claims and counterclaims was relatively low (under EUR
150,000). Claimant’s alternative claim, which concerned an advance on payments, was
granted. The respondent’s counterclaim was dismissed, as the admissibility of this claim in
summary proceedings has not been established sufficiently. Interestingly, proceedings on
the merits were initiated pending the summary proceedings. The award in Summary
Proceedings was rendered only 6 weeks after the proceedings were initiated.
4.

A fourth matter concerns a dispute between two Dutch private companies with limited

liability that entered into a licencing agreement pertaining to intellectual property rights.
Claimant's claims included (i) the prohibition of the sale of certain products, (ii) the right to
perform an audit and (iii) the delivery of certain data – all subject to a penal sum of EUR
50,000 per breach. In its counterclaim, respondent requested the arbitral tribunal to prohibit
15

the claimant from requiring respondent to comply with the agreement between the parties
pending the conclusion of proceedings on the merits regarding the validity of the agreement,
subject to a penal sum of EUR 150,000 per breach maximised at EUR 15 million. The arbitral
tribunal awarded the claim under (i) including a penal sum of EUR 25,000 per breach
maximised at EUR 1.5 million, which was considerably below the requested amount. The
claim under (ii) was denied and the arbitral tribunal concluded that the claim under (iii) could
not be awarded, as it was overly broad and unfit for the asserted purpose of the claim.
Respondent's claim was also dismissed as, according to the arbitral tribunal, this claim, in
essence, amounted to a request for a declaratory award. Declaratory awards cannot be
granted in Summary Proceedings. Although the parties engaged in a procedural discussion
regarding the date of commencement of the proceedings (an exhibit was not received by
one of the parties), the matter was concluded in about 12 weeks.
5.

The fifth matter dates from 2010 and concerns delivery of ingredients. The value of

the matter amounted to over EUR 2 million. Claimant, a Dutch private company with limited
liability, filed a claim to have the respondent – also a Dutch private company with limited
liability – adhere to the contract and deliver certain goods, subject to a penal sum of EUR
50,000 per month including costs. Respondent disputed that there were grounds of urgency
that would require immediate relief. This defence was dismissed by the arbitral tribunal.
However, after a weighing of interests of the parties, the interpretation of the contract and
applying principles of reasonableness and fairness, the arbitral tribunal dismissed the
claims. The award was rendered within 4 weeks. Following this Summary Proceedings, an
arbitral proceeding on the merits was initiated.
6.

Finally, the sixth matter concerns a dispute between a Dutch limited partnership and

a Dutch public limited company and relates to a turn-key agreement in respect of a multipurpose property. The value of the matter exceeded EUR 30 million. Claimant claimed
specific performance of the agreement and the listing of the alterations made by respondent,
subject to a penal sum of EUR 200,000 per day. Here, respondent also disputed,
unsuccessfully, that there were grounds of urgency that would require immediate relief. The
claims were awarded: changes in the design were to be listed in accordance with the turnkey agreement. Furthermore, the penal sum claimed by claimant was imposed, albeit
mitigated by the arbitral tribunal. The award was rendered in just over 3 weeks and
proceeding on the merits were initiated.
We further note that a 2017 award in Summary Proceedings between a Russian Company
and a Dutch Company was published in TvA 2018, 8 (NAI Case No. 4533, 3 April 2017).
Finally, it is worth mentioning that in 2018, the NAI also registered an appeal in Summary
16

Proceedings (which indicates that this may, technically, be done – as is the case in the
regular Dutch court practice on summary proceedings). This appeal was withdrawn before
the appointment of an arbitrator and thus did not result in an award.
5
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In addition, we refer to § 9 of the official introduction to the NAI Arbitration Rules, which can
be found in the digital versions of these rules on the website of the NAI (www.nai-nl.org/en).
A fair number of arbitral awards in summary proceedings are published in the Dutch Journal
for Arbitration (Tijdschrift voor Arbitrage, "TvA"). The most recent publications are included
in TvA 2018, 8 and TvA 2016, 26. These provide guidance on criteria for ordering provisional
measures, as does an earlier publication in TvA 2014, 37. We also note that TvA publishes
judgments by the Dutch courts that deal with jurisdiction of tribunals in Summary
Proceedings: see TvA 2017, 55; TvA 2018, 24 and TvA 2019, 43.
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